
 

 

September 7, 2021 
 
The Honorable Xavier Becerra 
Secretary  
U.S. Department of Health and Human Services 
200 Independence Avenue, SW 
Washington, DC 20201 
 
The Honorable Martin Walsh 
Secretary 
U.S. Department of Labor 
200 Constitution Ave N.W. 
Washington, DC 20210 
 
The Honorable Janet Yellen 
Secretary 
U.S. Department of the Treasury 
1500 Pennsylvania Avenue, N.W. 
Washington, DC 20220 
 
Dear Secretaries Becerra, Walsh and Yellen: 
 
On behalf of the members of the American Society of Anesthesiologists (ASA), please accept and 
consider these comments on the Requirements Related to Surprise Billing; Part I Interim Final Rule (IFR), 
as the Departments of Health and Human Services, Labor, and Treasury (the Departments) implement 
the new surprise billing protections and payment methodology for out-of-network services.   
 
ASA is a membership organization of physician anesthesiologists and others involved in the medical 
specialty of anesthesiology, critical care, and pain medicine. Our members practice in a variety of 
settings, including small, medium, and large practices, as well as private and academic practices. 
Approximately 75 percent of ASA members work in small or medium sized practices or academic 
institutions. We urge special consideration for these practices.   
 
ASA acknowledges the role that hospital-based physicians, including anesthesiologists, have had in 
surprise medical billing. Anesthesiologists generally attempt to contract with as many health plans in their 
market as possible. In fact, according to a 2020 report by the Health Care Cost Institute, over 90 percent 
of claims submitted by anesthesiologists for inpatient and outpatient services were in-network. With in-
network claims, patients do not receive surprise medical bills. Unfortunately, it is becoming more difficult 
to maintain in-network status today, as anesthesia groups throughout the country have experienced a 
wave of contract terminations from health plans in advance of the implementation of this Act, likely in an 
effort to reduce median in-network rate calculations.  
 
In this letter, we share comments on the following four broad topics: 

• Qualifying Payment Amount (QPA); 

• Initial Payment and Independent Dispute Resolution (IDR); 

• All-Payer Claims Databases (APCDs); and 

• Pain Management Services. 
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Executive Summary 
 
Qualifying Payment Amount (QPA):  

• The Departments should clarify that the QPA is primarily a tool used to calculate patient cost 
sharing and does not reflect actual market conditions, nor does it capture the broad range of cost, 
complexity, and acuity requirements that inform in-network contracting; as a result, it should not 
be given greater weight than any other factor in IDR.  

o This is of paramount concern to address, because inserting a flawed calculation into the 
IDR process, with the potential for it to be misconstrued as reflecting actual market rates, 
risks upending the careful balance Congress created in establishing the IDR process. 

• Payers should be required to disclose additional information about the QPA calculations, 
including the use of modifiers, bonus and supplemental payments in the network, and the 
subspecialties included in the final sum.  

• Payers should not be given sole discretion in selecting the eligible database used. Rather, the 
Departments should play a role in certifying which sources are appropriate for use when 
insufficient information exists. 

 
Initial Payment and Independent Dispute Resolution (IDR): The Departments should require that a 
payer’s initial payment be considered the payer’s final offer in IDR. Alternatively, the payer’s last offer in 
negotiation should be considered their final offer in IDR. This approach will motivate payers to offer a 
reasonable initial amount, while reducing the costs that could result from excessive reliance on IDR to 
settle disputes.  
 
All-Payer Claims Databases (APCDs):  

• The Departments should establish certain minimum requirements that APCDs must meet in order 
to qualify as eligible databases.  

• APCDs should comprehensively reflect market data.  

• The Departments should play a role in assessing APCDs and states should readily disclose 
information on the data their APCDs contain.  

 
Pain Management Services: The Departments should clarify that physicians, including 
anesthesiologists, providing pain management services are eligible to seek patient consent to balance 
bill. Pain management services rendered in non-emergent situations and where the patient has the ability 
to select a physician of their choice should be distinguishable from the “anesthesiology” notice and 
consent exclusion. In these scenarios, patients should have the ability to consent to be balance billed and 
provider choice should not be limited.  
 
*      *      * 
 
I. Qualifying Payment Amount 
 
For anesthesia services, the Departments provide that the QPA will be based on the median contracted 
rate for the anesthesia conversion factor, adjusted each year for inflation by the prior year’s Consumer 
Price Index for all urban consumers (CPI-U). Payers must multiply this indexed median contracted rate by 
the sum of the base unit, time unit, and physical status modifier units of the beneficiary to whom the 
services are furnished.  
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We commend the Departments’ modifications to the QPA methodology to better reflect the unique 
aspects of anesthesia payments, which are rooted in the standard “unit value” methodology used by 
private and government payers. This will ensure that parties are using the same approach and 
terminology when reaching final payment amounts and helps to alleviate the burden of converting existing 
payment arrangements to a new scheme.  
 
However, we remain concerned about (i) what the QPA represents and how it may be used in IDR; (ii) the 
methodology payers use to calculate the QPA; and (iii) payer’s ability to choose an eligible database 
when calculating this amount.  
 
i. The Departments should clarify that the QPA is used to calculate patient cost sharing, is not 
reflective of the market, and should not be given outsize weight in the IDR consideration. We 
understand the QPA to be a tool that is primarily intended to be used to determine patient cost sharing. 
By definition, the QPA includes only in-network contracted rates and excludes historic out-of-network 
payments, single case agreements, letters of agreement, payer-provider arrangements used to 
supplement a plan’s network, and risk sharing, bonus, penalty, or other incentive-based or retrospective 
payments or payment adjustments. The few contracted rates that are used are then not weighted to 
account for volume. The QPA, therefore, often will reflect just a small portion of the market where payers 
and providers have been able to reach in-network agreements; the QPA does not reflect actual market 
conditions, nor does it capture the broad range of cost, complexity, and acuity requirements that inform 
in-network contracting. The QPA will not be a measure of where payers and out-of-network providers 
typically resolve payment disputes. Nor will it be a reflection of the cost of furnishing services, particularly 
out-of-network services, where there always are additional administrative costs of furnishing a service.  
 
We initially recommended that the QPA calculation be based on individually paid contracted claims, 
weighted for frequency. We continue to believe that this would produce the most accurate reflection of 
what payers actually pay for in-network claims. Nonetheless, we recognize the Departments’ efforts to opt 
for policies that set low cost-sharing amounts for patients who receive out-of-network care. However, 
because the QPA is designed to manage patient financial liability, and not govern the ultimate payment to 
the provider for services rendered, we recommend that the Departments moderate and clarify the role the 
QPA might play in IDR processes. A QPA that is intended to produce lower cost-sharing could have the 
adverse impact of causing providers to be under-compensated in the IDR process. As a result, the IDR 
entity should be informed and understand that the QPA does not reflect the average costs of out-of-
network claims paid and accepted, and may not even reflect the average costs of in-network claims paid 
and accepted. The Departments should make clear that the QPA should not be given more weight than 
any other factor in selecting the final payment amount. This can be done most effectively by providing 
direct guidance to the IDR entities regarding the consideration of the QPA. By inserting a flawed 
calculation into the IDR process, with the potential for it to be misconstrued as reflecting actual market 
rates, risks upending the careful balance Congress created in establishing the IDR process.  
 
ASA endorses the following California Medical Association (CMA) guidance language:  
 
The Departments acknowledge the intent of Congress to ensure the QPA definition represents “private 
market practices” and “prevents artificially low payment rates that would incentivize insurance companies 
to keep providers out of their networks.”  
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The QPA definition of the median contracted rate does not weight the median rate for the number of 
services provided by an individual provider in each geographic region for the primary purpose of 
protecting patients by reducing their cost-sharing obligations. For purposes of the IDR process, the 
Departments recognize that the QPA definition does not reflect the prevailing median contracted payment 
rate in private markets and could disincentivize plans from contracting with providers.   
 
Further, Congress did not intend the QPA to be the primary criteria in the IDR process. Congress stated 
that the IDR process must “capture the unique circumstances of each billing dispute and should not 
cause any single piece of information to be the default one considered.” Congress further explained, “The 
arbitrator must equally consider many factors,” including those listed in the statute. Therefore, the 
Departments intend the QPA-median contracted rate to be one of many factors equally considered in the 
IDR process.   
 
ii. Payers should be required to disclose additional information about QPA calculations. Though 
payers are required to disclose some information related to the QPA, including the QPA for each item or 
service and a certification that it was calculated in compliance with the regulation, payers are not required 
to disclose sufficient information to fully evaluate the credibility of a QPA calculation. We believe that 
greater transparency around these calculations is needed and that payers should be required to disclose 
the following: 

• If the claim is denied, what the QPA would have been based on the original claim; 

• Information pertaining to the use of modifiers in calculating the QPA and which modifiers were 
used, if any;  

• Information pertaining to the use of bonuses and other supplemental payments paid to providers 
within the payers’ networks;  

• The number of contracts used to determine the median, as well as the number of providers 
represented by those contracts; and 

• The types of specialties and subspecialists that have contracted rates included in the dataset 
used to determine the QPA. 

 
Given the complexity of the regulation, the number of parties and claims involved, and the multiple steps 
payers must take to reach a final amount, there are opportunities to make mistakes in the calculations or 
apply assumptions that are not relevant. Since payers hold all the data, providers are at an information 
disadvantage and have little ability to confirm that payments were calculated appropriately. Providers, 
regulators and arbiters should have insight into how the calculations were performed and how to 
contextualize the QPA, and parties should act as a check and balance on one another as the law is 
implemented. Increased transparency will give providers more assurance in the process and will better 
equip them to assess whether the amount is reasonable or if negotiations and IDR are necessary.  
 
iii. Payers should not be given sole discretion in selecting the eligible database used and the 
Departments should play a role in certifying which data sources are appropriate. When there is 
insufficient information to calculate a median contracted rate, payers may use any database that is 
determined to not have conflicts of interest and to have sufficient information for the relevant provider and 
service in the applicable geographic region. This could include a third-party database or an APCD. While 
the Departments established some standards for the use of third-party databases, we do not believe that 
payers and third-party administrators (TPAs) should be given such broad discretion in selecting a dataset, 
especially given that most datasets currently available are (1) not intended to be used for this purpose, (2) 
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have limited data, and (3) are not externally validated. We recommend that the Departments vet and 
propose a list of eligible databases and that payers and TPAs be required to select from this list.  
 
Alternatively, the Departments should establish minimum standards to render a dataset eligible for use as 
intended under this law. For example, the Departments should expect and require that an APCD utilized 
by the health plan include data from all commercial payers that operate within that APCD’s geography, 
and that the data include both ERISA and fully insured state regulated plans, as well as any other TPA or 
repricing entities that process commercial claims in that geography during a suitable time period. Since 
the data used influences patient cost sharing and the final offer selected in IDR, it is critical that the 
database selected be reliable, comprehensive, and reflective of the market. The Departments should play 
a greater role in certifying which sources may be used and should not leave the decision in the hands of 
payers who have an incentive to select the database that works best for them. 
 
II. Initial Payment and Independent Dispute Resolution 
 
The Departments should require that a payer’s initial payment be considered the payer’s final 
offer in IDR. Alternatively, at the very least the payer’s last offer in negotiation should be 
considered their final offer in IDR. The IFR requires payers to issue an initial payment or notice of 
denial of payment within 30 days of receiving the information necessary to make a coverage 
determination. The Act does not specify how much an initial payment must be. The Departments 
expressed intent that an initial payment “does not refer to a first installment” and “should be an amount 
the plan or issuer reasonably intends to be payment in full based on the relevant facts and circumstances 
and as required under the terms of the plan or coverage [.]”1  
 
We share the Departments’ concern. If payers use the initial payment and subsequent negotiation period 
to try to “low ball” providers, knowing they can shift behavior in the IDR process, we are likely to see an 
excessive, unnecessary use of IDR, which is expensive and time-consuming for all parties, and ultimately 
may drive up the cost of healthcare. It is not financially feasible for most providers, especially smaller 
anesthesiology practices, to undertake IDR for an excessive number of claims; IDR should not be the 
default for all claims resolution. 
 
The Departments can incentivize the desired behavior by placing more relevance on a payer’s initial 
payment. In designing the IDR process, Congress established that the arbiter must select from one of the 
two final offers likely in an attempt to motivate parties to offer fair payments, and to bring only genuinely 
unresolvable disputes to dispute resolution. Providers should not have to spend time and costs working 
through the negotiation and initiating IDR to get to a credible offer in the IDR phase. Rather, payers 
should be required to offer reasonable amounts up-front and IDR should serve as a last resort for the 
most complex and heavily disputed claims.  
 
To better align this process with Congress’s intent and cost-efficiency goals, the Departments should 
require that a payer’s initial payment be considered the payer’s final offer in IDR. This requirement will put 
the onus on payers to offer what they truly consider to be a fair and final amount and may help to prevent 
IDR from being used only as an instrument to prolong the payment process.  
 

 
1 86 Fed. Reg. 36,872, 36,900-36,901 (July 13, 2021). 
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Alternatively, and at the very least, the Departments should require the payer’s last offer in negotiation to 
be considered their final offer in IDR. If the parties have engaged in negotiations and are unable to reach 
agreement, we worry that IDR will only extend the dispute time if there are not stronger standards in place 
to push parties to a consensus. IDR should build on any progress gained in negotiations and should not 
be an opportunity to reset the clock. As parties move through the initial payment and negotiation phases 
they should be consistently working to a final amount. Using a payer’s last offer in negotiations as its final 
offer in IDR will ensure that parties continue to move forward without losing any ground.  
 
This approach is permissible under the statute. Section 2799A–1(c)(5)(B)(i) of the Public Health Services 
Act, as added by the No Surprises Act, pertaining to “submission of offers,” provides, the provider and 
plan “shall each submit to the certified IDR entity with respect to such determination – an offer for a 
payment amount for such item or service furnished by such provider or facility….” It is well within the 
Departments’ discretion to specify that the “offer for a payment amount” be the payer’s initial payment 
amount, or their last best offer in the negotiation period. 
 
ASA anticipates having comments regarding the IDR process once the IFR Part II is issued. In principle, 
we continue to support a mechanism to ensure that providers have access to a fair and robust IDR 
process. If for any reason a provider cannot access an IDR process established by state law for a state-
regulated claim, this should result in a default to the federal IDR program established under the Act. 
Examples include all claims within a state that does not have an IDR program, a claim that does not meet 
the dollar threshold amount to access a state IDR or any other reason that precludes access to the state 
IDR for such state-regulated claims. 
 
III. All-Payer Claims Databases 
  
The Departments should establish threshold requirements that APCDs must meet in order to 
qualify as eligible databases. The Act and IFR create many opportunities for state APCDs to be relied 
on, including in determining the QPA when there is insufficient information or as included in a specified 
State law. The Departments place significant trust in APCDs, deeming them “categorically eligible” to 
serve as databases for QPA calculations because they are identified as having sufficient information and 
as being free from conflicts of interest.2 
 
We understand that the Departments are interested in solutions to ensure that a QPA can be calculated 
in order to ensure that patients’ cost sharing for out-of-network services is reasonable. However, we are 
concerned that too great an emphasis is being placed on databases that have not been verified, tested, 
or that may not offer comprehensive, reliable market data. The Act and IFR do not establish any minimum 
standards or requirements for APCDs to meet before they may be used, including how rigorous the data 
collection should be, how reliable the data set, or how representative the data is of payers and claims in 
the state. Without at least some minimum standards, there may be wide variations in cost sharing by state 
based on the quality and comprehensiveness of the data set, and payments may ultimately be based on 
distorted data without any checks in place. 
 
To ensure that APCDs are reliable, credible and ready for use, the Departments should establish basic 
requirements that APCDs must meet before they are eligible for the surprise billing calculations. These 
requirements should include the following: exclude zero and negative allowable rates; include commercial 

 
2 86 Fed. Reg. 36,872, 36,896 (July 13, 2021). 
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plans only; include in-network claims only; and include only facility claims (based on revenue code). 
APCDs should also include ERISA (self-insured) plans as much as possible, since these plans represent 
the majority of claims and are growing faster than the fully insured market. For anesthesia services, it is 
important that APCD data includes the time units involved and that claims reflect 15-minute increments 
for all observations. APCDs should be able to aggregate data based on provider specialty, which will help 
to expedite QPA calculations and promote greater accuracy. Just as it is critical to calculate QPAs at the 
provider specialty level, APCDs should deliver data at the specialty level and should not combine multiple 
specialties in one data output. Similarly, data should distinguish between physician and other practitioner 
claims. In the specialty of anesthesiology, nurses, particularly Certified Registered Nurse Anesthetists, 
play important roles on the anesthesia team, but their claims for services differs from those of physicians. 
They should not be commingled simply because they may both be for anesthesiology services.   It is 
important that the data used for determining reimbursement actually reflect the specialty and licensure 
differences of the provider who submitted the claim, and this amount should not be influenced by other 
specialties that involve different levels of training, education, and experience.  
 
As expressed in our earlier comments, we are concerned that some states’ APCDs contain data that is 
inconsistently reported and we believe that the databases should reflect the delivery of real time payment 
data. Data should reflect the current state of the market. If payments are based on a non-representative 
data set, parties will begin negotiations far apart and without a good understanding of where the other 
side is coming from. These measures will promote confidence in the datasets by establishing a minimum 
bar for data quality and will hold states accountable for the information they collect. We also support 
disclosures regarding the information APCDs contain. 
 
The Departments should establish a federal administrative review process to validate APCDs. 
Given the broad range in how state APCDs collect and verify data, we encourage the Departments to 
play a greater role in assessing and validating APCDs. This should include certifying that the databases 
are comprehensive and meeting the minimum requirements envisioned for the federal surprise billing 
context. For example, the Departments should establish an accreditation process where independent 
organizations can review and accredit an APCD based on federal specifications, much like how the 
Centers for Medicare and Medicaid Services requires that hospitals, nursing facilities, labs, ambulatory 
surgery centers and just about every facility type meet Medicare specifications in order to participate in 
the Medicare program. The stakes are comparably high here, and given the variability of approach, there 
should be some disinterested organization that evaluates and certifies that APCDs are suitable to be 
used as envisioned by the Departments.  
 
IV. Pain Management Services 
 
The Departments should clarify that pain management services furnished by anesthesiologists 
are eligible to participate in the notice and consent exception. The Act and IFR permit balance billing 
in cases where non-emergency services are provided by an out-of-network provider at certain in-network 
facilities, so long as the notice and consent requirements are met. However, the Act excludes from the 
notice and consent exception items and services related to select ancillary services, including 
anesthesiology. The Departments should clarify that pain management services, even those furnished by 
anesthesiologists, are not subject to this exemption. The Departments describe that the notice and 
consent exception should not be used for unforeseen, urgent medical needs and they request comment 
on other services where “individuals are likely to have little control over the particular provider who 
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furnishes items or services.”3 The Departments go on to state that “HHS is of the view that it is with 
respect to these types of providers that notice and consent procedures are least appropriate.”4 
 
We appreciate the Departments’ perspective that the notice and consent exception should not apply to 
urgent services or in instances where individuals have little control over the provider. This approach 
aligns with Congress’s intent to prohibit balance billing when patients need services that they did not 
anticipate or are unable to negotiate. However, the Departments should and can exclude from the 
exception non-urgent pain management services where patients have control and can deliberate over the 
provider they see. 
 
Patients seeking pain management services are not in an urgent situation when seeking such services. 
Rather, patients typically seek a provider of choice and can negotiate the payment amount with the 
provider in advance of services. Nothing in the Act intends to limit patient choice. Congress aims only to 
protect patients in unexpected scenarios and to ensure through the notice and consent process that 
patients are scheduling services with an understanding of the financial responsibilities involved. So long 
as these guardrails are in place, patients should have the ability to choose for themselves whether to 
consent to be balance billed for pain management services, even though these services are rendered by 
a physician who is Board Certified in Anesthesiology. If the notice and consent exception is not available, 
it may have the adverse effect of limiting patient choice if physicians feel that the financial risk is not 
sustainable.  
 
The Departments should clarify that pain management services rendered in non-urgent situations and 
where the patient has the ability to select and meet with a physician in advance of care, is distinguishable 
from “anesthesiology.” An anesthesiologist providing such services should be eligible to participate in the 
formal notice and consent exception, which simply builds on the practices they already engage in today.  
 

*** 
 
Thank you for the opportunity to provide these comments. Given the complexities of the Act and IFR, we 
will continue to analyze its effects on our patients and the anesthesia provider community at large. We 
look forward to working with the Departments on how to implement these concepts, while ensuring that 
patient care is not disrupted. If you have any questions, please contact Manuel Bonilla at 
M.Bonilla@asahq.org or 202-289-7045.  
 
Sincerely,  
 

 
Beverly Philip, MD, FACA, FASA  
President, American Society of Anesthesiologists  
 
Cc: Jeff Wu, Deputy Director for Policy, Consumer Information and Insurance Oversight 

 
3 86 Fed. Reg. 36,872, 36,911 (July 13, 2021). 
4 Id.  
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