
 

 

November 14, 2022 
 
Jeff Wu, JD, MBA 
Deputy Director for Policy 
Center for Consumer Information and Insurance Oversight (CCIIO) 
Centers for Medicare and Medicaid Services 
7500 Security Boulevard, Baltimore, MD 21244. 
 

Dear Mr. Director:  

I am writing on behalf of the members of the American Society of Anesthesiologists (ASA) to 
express our concerns with the implementation of key provisions of the No Surprises Act (NSA). 
We hope CCIIO will take action to improve the implementation of the law so that our members’ 
practices remain viable and are able to serve their communities. 

ASA commends your agency for its work implementing the major provisions of the NSA that 
protect patients from surprise medical bills and that improve transparency within the health care 
system.  

However, we believe significant opportunities exist for the agency to give renewed attention to 
other key provisions of the NSA that relate to resolving payment disputes between payers and 
anesthesiologists. As we have shared with your team, there is currently a significant imbalance 
in the implementation of the law – an imbalance that benefits payers while creating profound 
financial challenges for many anesthesiology practices across the country, especially small and 
medium-sized community-based practices. We have observed that payers are leveraging this 
imbalance to push anesthesiologists’ practices out-of-network. We have also seen payers’ initial 
payments for out-of-network services that are based on unreasonably and unrealistically low 
Qualifying Payment Amounts (QPA). The practices receiving these low QPAs are left with no 
option other than to utilize a barely functioning dispute resolution process to secure a 
reasonable payment.  We urge your agency to intervene to correct this imbalance and prevent 
further degradation.      

We have identified the key challenges facing our members, briefly described them, and 
provided specific recommendations to address the issues. 

  

Payers Leverage NSA Against Community Practices  

Payers are explicitly citing the NSA to push in-network anesthesiology practices out of network. 
Multiple practices, including many independent community practices with longstanding in-
network contracts, are reporting threats of contract cancellation unless they accept reductions of 
40 to 60% of previously contracted rates. The rates sought by the payers are far less than 
existing local median in-network contracted rates, as reflected in FAIR Health data. 

ASA believes payers are empowered to seek these unreasonable concessions because the 
current NSA dispute resolution process is slow and inefficient, the agency has not issued 
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adequate instructions on how payers are to devise the QPA, and the criteria on which 
Independent Dispute Resolution (IDR) entities are to base decisions still puts considerable 
weight on the QPA, notwithstanding the changes directed by the District Court in Texas Medical 
Association or the Departments’ August 2022 regulatory revisions. Payers realize the economic 
benefits of pushing a practice out of network and forcing the practice to utilize a process that 
could takes months before the payer must make a full payment for the anesthesiologist’s 
service. We also believe that payers have come to realize that, with no network adequacy 
requirements, they experience no negative consequences for narrow and even non-existent 
networks of anesthesiologists. Under the current implementation of the NSA, there is no 
incentive to maintain any anesthesiologists in-network.  

Recommendation:  Make reforms to improve the timeliness and efficiency of the dispute 
resolution process. Support the addition of meaningful network adequacy requirements 
to the NSA.  

 

Payers’ Putting Forth Inaccurate QPA 

ASA is concerned about continued reports of inaccurate QPAs. Some QPAs are unreasonably 
low and are inconsistent with even a range of local in-network contracted rates. In some cases, 
the QPAs are more in line with Medicare payment rates than they are with the local contracted 
rates.  

We applaud the agency for its recent action to improve QPA accuracy by directing payers to halt 
the use of “phantom” payment rates1 and $0 rates in calculating QPAs rates.2” Your action 
represents an important step forward in holding payers accountable for accurate QPAs. These 
expectations also should be reflected in regulations and other guidance documents. 

Payers’ past behavior, whether intentional or inadvertent, should raise concerns within the 
agency about the accuracy of QPA calculations. Because of the importance of an accurate QPA 
to the NSA process, it is essential that the agencies continue to engage in significant scrutiny of 
payer’s behavior and their calculations.  

Recommendation: The agency is urged to implement thorough and comprehensive 
audits of payer QPAs with public reporting on the findings of the audits.  Additionally, 
the agency is urged to issue regulations formally halting payers use of  “phantom”  and 
$0 rates.  

  

30-Day Negotiation Period Delays Timely Payment Dispute Resolution 

ASA has received reports that payers are not engaging in any negotiations with anesthesiology 
practices during the mandated 30-day negotiation period. Anesthesiologists are receiving 
communications from payers that end negotiations before any meaningful negotiation has taken 
place. In the case of one payer, anesthesiologists receive electronic notifications from the payer 
rejecting any further negotiation within one minute of the anesthesiologists’ electronic 
submission initiating the negotiation. No true negotiation has occurred or appears to have even 

 
1 Centers for Medicare and Medicaid Services. (August 19, 2022) FAQS About Affordable Care Act and Consolidated Appropriations 
Act of 2021, Implementation Part 55. Pg 16. 
2 Ibid. Pg 17. 
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been considered by the payer. The anesthesiologists are then forced to wait the full 30-day 
period before they can access the independent dispute resolution (IDR) process. This 
represents a significant waste of time to the anesthesiologists and serves only to needlessly 
delay the resolution of their payment dispute.  

Recommendation: A mechanism should be created to allow the initiator of a payment 
dispute to proceed expeditiously to the independent dispute resolution process if no 
meaningful negotiations are taking place.  

 

Improper Weighting of the QPA 

While we appreciate the agency’s updated guidance to IDR entities clarifying that entities must 
consider both the QPA and additional credible information submitted when making a payment 
determination, ASA continues to be concerned about outsized weight being given to the QPA.3 
As referenced above, the QPA is an amount calculated only by the payer. In the two specific 
instances referenced above, agency intervention was required to improve the accuracy of 
QPAs. QPAs accuracy remains suspect to many anesthesiologists. To provide against an 
inaccurate factor, we believe the QPA should be just one of the factors an IDR entity must 
equally consider when resolving a payment dispute. This position is consistent with NSA’s 
statutory language.  

Recommendation:  Implement thorough and comprehensive audits of payer QPAs and 
direct IDR entities to give equal consideration to all factors listed in the law.  

 

“Holds” Slow Resolution of Disputes 

ASA has continued to receive reports of “holds” on anesthesia claims. Some practices have 
reported IDR entity holds on hundreds of claims with no explanation as to the rationale behind 
the delays in the process. These holds, some of which have been in place for 90 days or longer, 
are causing significant damage to anesthesiologists’ practices. We are aware of multiple 
practices that have payment disputes pending for services provided in January and February of 
2022. 

We are also concerned that the agency’s recent guidance to disputing parties and IDR entities 
may worsen this situation by slowing the initiation of open negotiations. The updated IDR 
Process Guidance states: 

“If a plan or issuer fails to send an initial payment or notice of denial of payment by the date 30 
calendar days after the plan or issuer receives a bill related to such an item or service from a 
nonparticipating provider, facility, or provider of air ambulance services that includes the 
information necessary to decide a claim for payment (i.e., a “clean claim”), the 30-business-day 
timeline to initiate open negotiations will not begin until an initial payment or notice of denial of 
payment is made.”4   

 
3 Centers for Medicare and Medicaid Services. (October 31, 2022) Federal Independent Dispute Resolution (IDR) Process 
Guidance for Certified IDR Entities.  
4 Id. at 9. 
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Despite the regulations requiring payers to issue an initial payment or notice of denial of 
payment within 30 days of receiving a clean claim, this guidance allows payers to stall the 
process and hold claims for no valid reason. If a payer fails to respond within 30 calendar days, 
there is no enforcement mechanism or consequence for failing to comply with the regulations. 
Providers are simply at the mercy of payers to process claims as they see fit, and providers 
have few options for recourse if payers choose to hold clean claims beyond 30 days. This 
approach is contrary to the regulations and will only contribute to further delays in the dispute 
resolution process. 

Recommendation: The agency is urged to lift these holds. Guidance should be 
developed and implemented that improve the effectiveness and efficiency of the IDR 
process and that ensures that payment disputes are resolved as expeditiously as 
possible. Guidance should clarify that payers must submit an initial payment or notice of 
denial of payment within 30 calendar days, consistent with federal regulations. 
 

 
Rejection of Disputes due to Missing Information or Deadlines  
 
Per the NSA implementation guidance to initiating parties of the IDR and the IDR entity, 
disputes are stopped from advancing through the IDR process if certain information is missing. 
We are hearing reports from anesthesiologists that payers are not complying with the NSA’s 
rules of providing some of this information, such as including remark codes for services and 
items provided. These codes and other information for rejection of payment by payers are 
required by current NSA rules to use the IDR process. Anesthesiologists and all providers are at 
a disadvantage since they must rely on key information from the payer to begin the dispute 
process. Payers, inadvertently or intentionally, are omitting information that is required by the 
NSA for a disputing party to in good faith use the IDR process.  
 
Additionally, we are hearing from anesthesiologists that communication from payers has been 
inefficient, minimal, or nonexistent. This has caused blurring of timelines and deadlines for IDR 
submissions and ultimately is resulting in penalization and/or invalidation of claims for the 
initiating anesthesiologist practice. ASA believes the agency should allow for resubmittal of 
claims that have been penalized and/or invalidated for what seems arbitrary and unclear 
deadlines.  

Recommendation: Develop guidance for the IDR entities to investigate the status of 
missing items from the initiating dispute party before rejecting the claim, to establish if 
missing information is due to inadvertent or intentional omission by any party. Allow 
resubmittal of claims that have been penalized and/or invalidated for missing arbitrary 
and unclear deadlines. 
 
 
Ambiguity in Determining State vs. Federal Dispute Resolution 
 
ASA members continue to experience considerable difficulty in ensuring disputes regarding out-
of-network payments are submitted to the proper venue when services are provided in states 
with their own dispute resolution process. This has resulted in disputes being filed in the wrong 
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venue and either losing their eligibility for resolution or requiring the submission of a request for 
flexibility under extenuating circumstances. There are direct and meaningful administrative costs 
for providers, states, and the federal government due to this uncertainty. X12 had previously 
established the N830 Remark Code, which is non-specific. However, codes N858 and N859 
give the clarity needed to identify the proper venue for resolution quickly and correctly. 
 
Recommendation: The agency should mandate the use of already existing Remittance 
Advice Remark Codes (RARCs) codes (not proprietary payer codes) to designate the 
correct dispute resolution venue at the time of remittance or notice of denial. 
 
 
Improve Anesthesia “Batching” Rules 

Recent guidance5 released by the agencies continues a highly inefficient policy related to the 
batching of anesthesia claims. The policy limits the batching of anesthesia claims to the same 
service facility, CPT code, and payer. This approach hampers the ability of anesthesiologists to 
efficiently batch claims, which in turn exacerbates current problems related to the high volume 
of claims experienced by IDR entities.  

The universal contracting practice for anesthesia services between a payer and anesthesiologist 
centers on the anesthesia conversion factor rate, not on the full payment rate. A payer will 
contract with an anesthesiologist and/or their group for payment for the full range of anesthesia 
services based upon a single, common anesthesia conversion factor. Whether the anesthesia 
service is for a surgical procedure on the head, shoulder, arm or leg, the anesthesia conversion 
factor for each service is the same. The only variable is the assigned base units for the 
procedure and the time units, as determined by actual time. Accordingly, payments for 
anesthesia services can be highly variable based upon time units, even for the same CPT code.   

ASA believes the most efficient manner to batch anesthesia claims is to permit the batching of 
all anesthesia claims that 1) are from the same payer even if claims are from different health 
plans; and 2) have the same anesthesia conversion factor. This approach will allow an IDR 
entity to quickly and efficiently resolve all of a payer’s out of network anesthesiology claims 
through a single anesthesia conversion factor-based batch, instead of being forced to resolve 
many smaller CPT-based batches.       

Recommendation: To address IDR entity workload related to anesthesia claims, the 
agency should align their guidance to conventional anesthesia provider-payers 
contracting practices that are based upon an anesthesia conversion factor.  New 
guidance should permit batching of all anesthesia claims by the same payer, with the 
same anesthesia conversion factor, in the same geographic area.  

This change would be facilitated by requiring payers to disclose the actual anesthesia 
conversion factor used to calculate the QPA. 

 

 

 
5 Centers for Medicare and Medicaid Services.  (August 2022) Federal Independent Dispute Resolution (IDR) Process Guidance for 
Certified IDR Entities. Pg 3.  
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Delays in Payments from Payers 

ASA has received frequent reports of payers failing to make payments to anesthesiologist who 
have prevailed in the IDR process.  Once an IDRE has selected the provider’s offer as the 
appropriate payment, the additional payment must be paid no more than 30 calendar days later.  
Whether intentional or inadvertent, payers are failing to meet the necessary timeline. 

Recommendation: The agencies should ensure payer compliance with necessary 
payment deadline rules and guidance.  

 

We thank you for your consideration of these recommendations. We believe that, if acted upon, 
these recommendations will return balance to the implementation of the NSA – balance that 
was intended by the authors of the law and expected by all the stakeholders.  

We recognize that we are sharing anecdotes of problems raised by our members. We cannot 
disclose member-specific information, especially information about contracting developments, in 
a public letter such as this. Nonetheless, if it would be helpful to CCIIO to validate some of these 
concerns and further explore solutions, we would be delighted to connect you with practices that 
have shared these kinds of anecdotes with us. 

Thank you for your consideration.  Manuel Bonilla, ASA’s Washington, DC representative can 
be reached at M.Bonilla@asahq.org.   

Sincerely,  

 

 

 
Michael W. Champeau, M.D., FASA 
President 
 

 

 

 
 
 
 
 
 


