March 18, 2011
Representative Gary Ackerman
2111 Rayburn House Office Building
Washington, DC 200515
Dear Representative Ackerman:
The undersigned surgical and anesthesia organizations commit to continuing to
work with you to improve the nation’s health care system. We believe that there
are a number of areas that need to be addressed including: quality improvement,
payment reform, shortages in workforce, and medical liability reform. We believe
that these areas are interconnected and we have developed specific policy
recommendations in each of these areas. We look forward to working with you in
the coming months.
Investing in Meaningful and Proven Quality Improvement Initiatives
We believe that there is a need to improve the value of health care. In order to
achieve this goal, there must be a system in place that recognizes and rewards
physicians who improve the quality and value of care. This effort should include
meaningful quality improvement initiatives such as the acquisition and use of
risk-adjusted reliable outcomes and clinical effectiveness data and developing a
reimbursement system that rewards, rather than penalizes, physicians for
improved outcomes. America’s surgeons and anesthesiologists have been
pioneers in the development of physician-led quality improvement initiatives,
including nationally recognized clinical registries and databases, which have
been shown to improve outcomes and lower costs, for example, the American
College of Surgeons’ National Surgical Quality Improvement Program (NSQIP),
The Society of Thoracic Surgeons’ National Database, the American Society of
Metabolic and Bariatric Surgery’s Bariatric Outcomes Longitudinal Database
(BOLD), and the National Anesthesia Clinical Outcomes Registry (NACOR). We
therefore believe that doctors, in collaboration with their professional societies,
are best and most appropriately positioned to define what constitutes high quality
care.
We support data-driven approaches to quality measurement, improvement, and
reporting. Building true continuous quality improvement systems is dependent
upon the collection, analysis, and feedback to physicians of risk-adjusted clinical
outcomes and utilization data. Clinical data can then be linked with
administrative data to track the cost of care over time and provide an assessment
of clinical and cost effectiveness, including new technologies and devices. Only
a clinical database with a sufficient volume of clinical records can be credibly
risk-adjusted for case mix to yield accurate and comparable findings. And while
we embrace efforts to provide physicians with information regarding resource
utilization, focusing on costs alone is insufficient. To be meaningful, risk-adjusted
quality measures must be compared to resource utilization and feedback must be

provided to physicians, including non-punitive strategies to improve utilization,
effectiveness, and outcomes. Finally, we support well-designed comparative
clinical effectiveness research of treatments, and long term efficacy of drugs and
devices, as well as appropriateness criteria for utilization, all of which can all be
addressed with valid clinical data.
We support public reporting which comes from reliable and valid sources such as
risk adjusted outcomes seen in programs like the American College of Surgeons’
National Surgical Quality Improvement Program. We support useful public
reporting which has been tested and found appropriate to drive improvement in
care. We are cautious about misinforming patients and the unintended
consequences of delivering the wrong public guidance in particular when
nascent, less sophisticated claims based reporting of supposed quality metrics
are used. The current Physician Quality Reporting System (PQRS) is an
example of a less sophisticated system that if publicly reported could deliver
incomplete or inaccurate information to patients.
Taken together, these quality-based directives will improve care, increase value,
and drive down costs by decreasing complications, reducing waste and
ineffective diagnostic and therapeutic measures.
The undersigned surgical and anesthesia organizations recommend the
following:



The Department of Health and Human Services should incentivize and
support the development of specialty and/or condition-specific, outcomesfocused clinical data registries.
Congress should fully fund the Patient Centered Outcomes Research
Institute (PCORI), created by the PPACA, which is the appropriate avenue
for conducting comparative effectiveness research, provided the charge of
the PCORI continues to focus on conducting clinical, rather than cost,
effectiveness research in an open and transparent manner.

Payment Reform & Alternative Payment Systems
The volatility and instability of the Medicare payment system is threatening
Medicare beneficiaries’ access to surgical care. Continued payment cuts, rising
practice costs and a lack of certainty going forward, make it difficult, if not
impossible, for already financially challenged surgical practices to continue to
treat Medicare patients. In comparison to other areas in medicine, there has not
been a substantial increase in the volume of surgical procedures. Over the past
decade, we have repeatedly advocated for the reform and redesign of the
unstable and unsustainable Medicare physician payment formula. However,
Congress’ inability to reform Medicare’s payment system has created an
instability and uncertainty that undermines surgeons’ and anesthesiologists’

ability to plan for the future, to provide for their employees, and to make
investments to help improve the quality and efficiency of the care they provide.
Going forward, Congress must avoid short-term, band-aid solutions for
fixing the physician payment system and once and for all replace the
Medicare sustainable growth rate (SGR) formula with a stable mechanism
for updating and reimbursing physicians. Any new payment system must
preserve the patient-physician relationship and ensure that patients have
timely access to the physician of their choice.
Eliminating the SGR is the cornerstone to an evolved payment system that
improves quality, lowers costs and better integrates the delivery of care across all
patient care settings. Accountable care organizations (ACOs), bundled
payments for defined episodes of care, and gainsharing are three such
mechanisms that are being examined and tested as possible means to
encourage collaboration among physicians, hospitals, and other relevant
providers by aligning incentives to improve the quality of care and lower costs.
We support the testing of alternative payment systems, but strongly believe that
in order to ensure the optimization of health care delivery, the systems must be
physician led, patient-centered and quality driven. Furthermore, not all patients
and physicians may be able to participate in these new structures; thus ACOs
and other models must be completely voluntary and not penalize those patients
and physicians who cannot or choose not to participate.
The undersigned surgical and anesthesia organizations recommend the
following:
 Congress should repeal the sustainable growth rate (SGR) system.
 Congress should test alternative payment models that reflect
physicians’ true costs of care and incentivize quality.
 Until alternative payment models have been fully tested and evaluated,
Congress should establish a payment system with multiple conversion
factors to adequately address the rate of growth of physician services
under Medicare.
Ensuring an Adequate Surgical Workforce
There is a growing body of evidence pointing to the current and worsening
shortage of surgeons and anesthesiologists available to serve our nation’s aging
population. Overall, the Association of American Medical Colleges (AAMC)
projects a shortage of 130,600 physicians by the year 2025, of which nearly half
(64,800) are specialists, including surgeons and anesthesiologists. There are
currently 1183 counties nationwide without a single general surgeon and 958
counties with no surgeons of any type. In addition, there are critical shortages in
many surgical societies, where the number of practicing surgeons is already
decreasing and a large percentage of those left are 55 or older. Finally, many

surgical specialties, including neurosurgery, ophthalmology and otolaryngology,
face shortages of pediatric surgeons.
While the Patient Protection and Affordable Care Act (PPACA) focused primarily
on the primary care work force shortage, the law took modest steps to increase
the number of surgeons, including the creation of a 10 percent bonus payment
for major surgical procedures provided by general surgeons in Health
Professional Shortage Areas, a new pediatric specialty loan repayment program
that will repay up to $35,000 per year for up to three years for eligible providers
including pediatric surgeons (if funded), and redistribution of currently unused
Graduate Medical Education slots, with a majority of the redistributed slots going
to primary care or general surgery residencies. The new law also creates a
National Health Care Workforce Commission to serve as a resource to
Congress, the President and State and local governments in ensuring that the
expanding demand for health care services is met now and in the future.
Unfortunately, despite the serious surgery and anesthesia workforce shortage,
neither a surgeon nor an anesthesiologist was named to the Commission.
Finally, members of the National Commission on Fiscal Responsibility and
Reform recommended significant reductions in Medicare’s graduate medical
education payments, which will only further exacerbate the challenges our nation
faces in training enough surgeons and anesthesiologists to meet our health care
delivery needs.
Over the next several years, more must be done to help address surgery and
anesthesia workforce shortages. While the redistribution of unused residency
training positions may begin to address some of the workforce shortages,
Congress must take additional steps to ensure that enough surgeons and
anesthesiologists are entering the pipeline. Since these measures will not begin
to relieve the shortage for decades or more, innovative solutions for more
creative utilization of existing workforce, including regionalization of care and the
development of care networks should be explored.
The undersigned surgical and anesthesia organizations recommend the
following:


Congress should:
– Explore options to enhance the current financial support of
graduate medical education through Medicare and other
payors;
– Amend PPACA to add an additional slotted seat for a surgeon
or an anesthesiologist on the National Health Care Workforce
Commission; and
– Appropriate the full $30 million authorized for the pediatric
specialty loan repayment program and consider authorizing
similar loan forgiveness programs for other surgical and
anesthesia specialties with documented current or future

workforce shortages, especially those specialties with longer
training programs.
Medical Liability Reform
The current medical litigation climate in this country is one in which surgeons,
anesthesiologists and other physicians are forced to practice defensive medicine,
sometimes ordering additional tests merely to avoid or protect themselves from
frivolous lawsuits. In addition, medical liability insurance premiums have risen
steadily over recent decades, at times increasing an average of 15 percent a
year. Some states and specialties, particularly OB-GYNs, neurosurgeons, and
orthopedic surgeons, have seen even more dramatic increases, making
premiums prohibitively expensive for many physicians. The total costs of the
current system are estimated to be over $200 billion per year. Finally, the federal
Emergency Medical Treatment and Labor Act (EMTALA) mandates that
physicians on-call to the emergency department must provide emergency care,
putting many surgeons at an increased liability risk.
The Agency for Health Research and Quality (AHRQ) recently issued $25 million
in grants to support patient safety and medical liability reform demonstration and
planning projects and the PPACA authorized an additional $50 million over 5
years in grants to states for the development, implementation, and evaluation of
alternatives to current tort litigation over medical injury that allow for the
resolution of disputes and help reduce health care errors by using patient safety
data. The PPACA also paves the way for physicians to be subject to a variety of
new causes of action, including those related to certain quality improvement
provisions. While surgeons and anesthesiologists support testing alternatives to
civil litigation, such as health courts and early disclosure and compensation
offers, comprehensive, proven medical liability reform similar to laws in California
or Texas, that includes reasonable limits on non-economic damages, represents
the “gold standard” and is needed to truly address this problem. The
Congressional Budget Office has found that such comprehensive reforms would
provide $54 billion in savings to the federal government; a figure supported by
the findings of the National Commission on Fiscal Responsibility and Reform,
some members of which recommend federal caps on punitive and non-economic
damages.
The undersigned surgical and anesthesia organizations recommend the
following:
 Congress should pass legislation that:
– Includes reasonable limits on non-economic damages, similar to
laws in California or Texas;
– Ensures liability protections for physicians who follow practice
evidence-based guidelines established by their specialties;
– Protects physicians volunteering services in a disaster or local
or national emergency situation;

–



Applies the Federal Tort Claims Act to cases involving
EMTALA-mandated services;
– Directly explores alternatives, including health courts and early
disclosure and compensation offers, and
– Makes clear that nothing in the Patient Protection and
Affordable Care Act creates a new cause of action.
Congress should fully fund the liability grant program and amend the
law to prevent plaintiffs from opting out of the program once enrolled.

Information in the Health Care Marketplace
The health care marketplace has become increasingly confusing for consumers.
With many different types of providers engaged in the delivery of health care
services, patients face more obstacles than ever in differentiating between
physicians and non-physicians and in understanding each group’s unique
education, skills, and training. Adoption of the title “doctor” by some nonphysicians, and provisions in PPACA that prohibit health plans from properly and
appropriately distinguishing among health care providers, cause uncertainty in
the marketplace and compromise patient empowerment and decision making.
The undersigned surgical and anesthesia organizations recommend
the following:
 Congress should:
- Repeal Section 2706 of PPACA which prohibits health plans
from recognizing the variations in training and education
between different types of health care providers in coverage and
contracting decisions; and
- Pass the “Health Care Truth and Transparency Act” to empower
patients in their health care decision making with more
marketplace information.
Integration of Clinical Services
The in-office ancillary services (IOAS) exception to the Stark Law allows
physicians to own in-office ancillary services, such as imaging services and
physical therapy services. The purpose of the IOAS exception is to improve
patient care through better physician oversight of the quality of care, improved
coordination among providers, and greater patient adherence to treatment plans
recommended by physicians due to convenience for the patients. Other benefits
to integrated clinical services include: benefits to health care providers from
shared knowledge and cross-training of non-physician providers; clinical benefits
to patients through early initiation and continuity of care; and benefits to both
patients and providers relating to the ease of sharing patient/case information
among providers.

Much attention has been paid to the increase in the utilization of ancillary
services. There are several factors affecting this. First, in recent years, patients
have become more educated about their health care choices, which can lead
them to choose quality, cost-effective care provided through integrated clinical
services. Second, physicians may be more likely to provide ancillary services in
locations where there is more patient demand. There have been erroneous
reports suggesting that the IOAS exception is a main driver of increased
utilization. However, there is no research that has shown that the increase in
volume of ancillary services provided by physicians is unwarranted or
inappropriate.
The integration of clinical services, such as pre and post-operative in-office
imaging for surgical patients, is crucial to the provision of quality surgical care
because it allows surgeons to manage patient treatment from start to finish. This
integration of clinical services is a key component of legislative and
Administration efforts to achieve better care coordination with the goal of
providing efficient, affordable, quality care.
The undersigned surgical and anesthesia organizations recommend the
following:
 CMS should work with the surgical community to address concerns
about utilization increases through the development of appropriateness
guidelines and quality measures.
 Congress should enact public policies that encourage rather than
discourage the integration of clinical services in order to augment other
care coordination programs in use and under consideration as part of
achieving a more efficient health care delivery system.
American Academy of Ophthalmology
American Academy of Orthopaedic Surgeons
American College of Osteopathic Surgeons
American College of Surgeons
American Congress of Obstetricians and Gynecologists
American Osteopathic Academy of Orthopedics
American Society for Metabolic and Bariatric Surgery
American Society of Anesthesiologists
American Society of Colon and Rectal Surgeons
The Society of Thoracic Surgeons

