Committee on Expert Witness Testimony Review
Findings Regarding Expert Witness Testimony
by Ronald L. Katz, M.D.

In March 2011, the Judicial Council affirmed the findings of the Committee on Expert Witness
Testimony Review and recommendation that ASA member Ronald L. Katz, M.D. be censured
for failure to abide by ASA Guidelines for Expert Witness Qualifications and Testimony
(“Guidelines”). In accordance with the ASA Bylaws and Administrative Procedures, a
resolution for censure was referred to the ASA Board of Directors and considered by the Special
Board Committee on Expert Witness Testimony Review. In November 2011, the Board
censured ASA member Ronald L. Katz, M.D.
Pursuant to ASA Administrative Procedure 11.8.7, the Committee Findings affirmed by the
Judicial Council are posted below.

FINDINGS
A.

Background
1.

ASA member David B. Zucker, M.D. brought a Complaint against Ronald L.

Katz, M.D. alleging that Dr. Katz failed to abide by the ASA Guidelines with respect to expert
witness testimony given in Patient v. Toledo Hospital, [Case No.] (Court of Common Pleas,
County of Lucas, Ohio) (the “Case”).
2.

Dr. Katz offered expert testimony on behalf of the plaintiff in the Case, including

trial testimony on October 22, 2003.1 Dr. Zucker was a defendant in the Case. The jury in the
Case returned a verdict in favor of the plaintiff. The verdict was appealed, and while the appeal
was pending, the case was settled and the appeal then dismissed. Dr. Katz and Dr. Zucker are
members of the ASA and are bound by the ethical requirements set forth in the ASA Guidelines.
3.

We find that the matter is properly within our jurisdiction as prescribed by ASA

Bylaws and Administrative Procedures. Dr. Unruh, Chairman of the Committee, asked Dr.
1

Dr. Katz also provided deposition testimony in the Case; however, the deposition occurred prior to the effective
date of the ASA Expert Witness Testimony Review Program and therefore is not subject to review.

Patrick Birmingham, Dr. Robert B. Fisher, and Dr. Terry Walman (the “Committee
Investigators”) to evaluate the allegations in the Complaint concerning Dr. Katz’s testimony and
to make a recommendation to the Committee on whether Dr. Katz’s testimony raised a
substantial question concerning compliance with the ASA Guidelines. After reviewing the
Complaint and supporting material and Dr. Katz’s written Response and supporting material, the
Committee Investigators determined that certain allegations in the Complaint raised a substantial
question concerning compliance with the ASA Guidelines and recommended that the Committee
hold a hearing on those allegations. The Committee agreed with the Committee Investigators’
recommendation, and the Committee held an oral hearing on September 29, 2010 (the
“September 29 Hearing”), at which it heard testimony and argument on behalf of the Committee
Investigators and Dr. Katz.
4.

The patient in the Case was a 55-year old female who presented in the emergency

room with abdominal pain. [Medical Records at 39.] She had a medical history of colitis,
hypertension, coronary artery disease, hyperlipidemia, GERD, and diabetes mellitus type II.
[Medical Records at 41.] She had not had a bowel movement for 24 hours and had no flatus.
[Medical Records at 39.] According to the emergency center report, “[s]he has had some
vomiting earlier” but “[s]he has had no vomiting lately.”

[Medical Records at 39.]

The

provisional diagnosis on the emergency center report was “partial small bowel obstruction.”
[Medical Records at 40.] She was admitted to the hospital on that date. According to the history
and physical report, the patient was made NPO and medications (Cardizem, Tenormin, Lipitor,
Prevacid, Glucophage, Neurontin) were to be continued “with sips only.” [Medical Records at
42-44.]
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5.

On the next day, the patient vomited once but had no stools or flatus. [Medical

Records at 47.] The patient underwent a CT scan, which suggested some small bowel dilation.
[Medical Records at 54.]

According to the operative report by the surgeon, “[w]hen the pain

worsened, and the bowel sounds started to come in rushes, I felt that it was likely that [the
patient] had a small bowel obstruction that needed operative release.” [Medical Records at 54.]
6.

The ER team, the primary care team, and the consulting surgeon elected not to

place a nasogastric tube. The patient arrived at the operating room at approximately 6:00 p.m.
where Dr. Zucker evaluated her. Dr. Zucker states in his Complaint: “I reviewed her medical
records and personally examined the patient. During my evaluation of the patient, she reported
no difficulty with previous anesthetics, and based on her physical examination, I anticipated no
difficulty with intubation.” [Complaint at 2.]
7.

Dr. Zucker did not place a nasogastric tube. He elected to perform a rapid

sequence induction with cricoid pressure. CRNA William Boardman, with over 14 years of
experience, intubated the esophagus, which was immediately recognized. CRNA Rose Demain,
who had over 20 years of experience, then tried and again intubated the esophagus, which was
immediately recognized. Dr. Zucker then tried to intubate using a light wand but again intubated
the esophagus, which was immediately recognized. The patient was eventually intubated via a
LMA in conjunction with a fiberoptic bronchoscope by another anesthesiologist, Kevin Lodge,
M.D.
8.

The hearing focused on two areas of testimony by Dr. Katz: (1) Dr. Katz’s

testimony that Dr. Zucker breached the standard of care by allowing the patient’s esophagus to
be intubated; and (2) Dr. Katz’s testimony that Dr. Zucker violated the standard of care by failing
to ensure that a nasogastric tube was placed prior to induction of anesthesia.
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B.

Testimony Concerning Intubating the Esophagus.
9.

Dr. Katz testified that Dr. Zucker deviated from the standard of care by allowing

the patient’s esophagus to be intubated. In considering this area of testimony, we reviewed all of
Dr. Katz’s trial and deposition testimony and considered the context in which the testimony was
given. In the following excerpt from his trial testimony, Dr. Katz sets forth his opinion on
intubating the esophagus and provides the bases for his opinion -- all in response to questions
posed by the plaintiff’s counsel:
12 Q. Is it a deviation of accepted standard of
13 care to put an endotracheal tube down an esophagus?
14 A. It depends upon the circumstances. Doing
15 esophageal intubation, per se, is not below the
16 standard of care. I have, in attempting to do an
17 endotracheal intubation, have attempted to do an
18 esophagus, recognized it, pulled it out, and put it in
19 the trachea. That can happen to anyone.
20 But in this case, given the circumstances
21 of a patient with a full stomach, to put the tube in
22 the esophagus is to fail to properly do a rapid
23 sequence induction and is below the standard of care.
24 Q. What is the primary cause of an
1 esophageal intubation, as opposed to getting the tube
2 in the trachea?
3 A. Well, It just means you didn't put it in
4 the right place. It can be because the patient has
5 unusual anatomy, which makes it difficult.
6 And the example I gave a minute ago where
7 I put the tube in the esophagus, that was in a patient
8 who had cancer surgery and their face was not normal.
9 So abnormal anatomy can be one cause.
10 A second cause can be inexperience of the
11 person doing it or the inability of the person to have
12 good intubation skills.
13 Q. Did you find any evidence in the records
14 or the depositions that Patient] had any
15 anatomical abnormalities?
16 A. I asked you to send me pictures of her
17 face in certain positions so I could get an idea of
18 whether she had abnormal or unusual anatomy. Looking
19 at those pictures, I didn't see that she had any
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20 unusual anatomy.
21 If the anesthesia care team felt she had
22 unusual anatomy, I would have expected them to have
23 written a note in the chart about it, and I didn't
24 find such a note.
1 And, finally, this patient had several
2 other operations. Some before this case, before this
3 operation we were discussing, and I believe one
4 afterwards. In those four operations, there was no
5 evidence of any difficulty.
6 The reason I say that is that if a
7 patient has a difficult airway, the anesthesiologist
8 is supposed to tell the patient you are difficult.
9 And, in fact, when I encounter a patient with a
10 difficult airway that I can intubate, I advise them to
11 buy a med-alert bracelet, and the bracelet says I am a
12 difficult intubation.
13 I also give them a letter describing what
14 the problem is to give to the next anesthesiologist.
15 As far as I know, no one ever told the patient she was
16 a difficult intubation or that she had usual anatomy.
17 And In looking at the picture, it didn't look like she
18 had unusual anatomy to me.
19 Q. Doctor, do you have those photographs
20 handy?
21 A. Yes, I do.
22 Q. I've marked one of them. I have the
23 duplicate. I've marked it as Plaintiff’s Exhibit 3,
24 and it's the frontal picture of [Patient]
1 with her mouth open. Do you have that picture?
2 A. Yes, I can see that. That's this one
3 (indicating).
4 Q. What does that show you? Describe for us
5 what that's demonstrating.
6 A. It shows me a lot of things. It shows me
7 how widely she can open her mouth, which is good. She
8 has good mouth opening. And I can see a lot of the
9 anatomy of the patient, including the uvula back here
10 (indicating).
11 So looking in the patients mouth, that
12 tells me she can open it nicely and I can see pretty
13 far down. So that tells me she should be a
14 straightforward, pretty easy intubation.
15 Q. Doctor, if a patient has no other
16 abnormalities or problems present, do you have an
17 opinion to a reasonable degree of medical probability
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18 whether it was a deviation of accepted standard of
19 care to place the endotracheal tube down the
20 esophagus?
21 A. Given the circumstances of this case, the
22 answer is yes.
[Trial Testimony of Ronald L. Katz dated October dated October 22, 2003 (“Katz Trial
Testimony”) at 44:12 - 47:22.]
10.

In the Patient Case, Dr. Katz concluded that intubating the esophagus must have

been caused by Dr. Zucker’s negligence because the patient did not appear from photographs to
have an unusual anatomy and because the patient did not have intubation problems in her other
surgeries. We find that this testimony from Dr. Katz violates ASA Guidelines B1, B2, and B3.
11.

Guideline B1 provides: “The physician’s review of the medical facts should be

truthful, thorough and impartial and should not exclude any relevant information to create a view
favoring either the plaintiff or the defendant.” Dr. Katz’s testimony on intubating the esophagus
was neither thorough nor impartial.
12.

First, as Dr. Katz recognized elsewhere in his trial testimony and in a presentation

he gave at a conference for the Society of Ambulatory Anesthesia in 1998, many patients who
appear to have normal airways turn out to be difficult or impossible to intubate. At trial, in
response to a question from Dr. Zucker’s counsel, Dr. Katz testified as follows:
13 Q. Now, Doctor, a patient can appear to have
14 a normal airway, but it turns out it's a difficult
15 intubation regardless of that appearance; isn’t that
16 correct?
17 A. Yes. I said that in my deposition, I
18 believe.
[Katz Trial Testimony at 64:13-18.] And, in his 1998 presentation, he said: “While in some of
the cases it should have been suspected there might be airway problems, this was not true in
many cases. Patients who appeared to have normal airways were found to be difficult or
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impossible to intubate.”

Dr. Katz also confirmed during the September 29 Hearing that

“notwithstanding appearances, sometimes a patient has an unrecognized difficult airway.”
[Transcript from September 29 Hearing (“9/29/10 Hrg. Tr.”), Vol. II at 12:16-19.] In light of
these acknowledgments by Dr. Katz, we find that a thorough and impartial review of the medical
facts would not support Dr. Katz’s reliance on photographs to conclude that the patient should
have been a “straightforward, pretty easy intubation.” [Katz Trial Testimony at 47:14.]
13.

We also do not find Dr. Katz’s reliance on the patient’s supposed easy intubation

in other surgeries to be thorough or impartial. First, we note that Dr. Katz apparently assumed
that the patient did not have intubation problems with her other surgeries. He did not review the
medical records from those other surgeries or speak to the anesthesiologists involved in the other
surgeries. [9/29/10 Hrg. Tr., Vol. II at 15:2-10.]2 More importantly, we are not persuaded that
the absence of intubation problems in the patient’s other surgeries establishes that negligence
caused the patient’s intubation problems in the surgery at issue.
14.

Practice Guidelines for Management of the Difficult Airway (A Report by the

American Society of Anesthesiologists Task Force on Management of the Difficult Airway)
provides:

“The difficult airway represents a complex interaction between patient factors, the

clinical setting, and the skills and preferences of the practitioner.”

Practice Guidelines,

Anesthesiology, V. 78, No. 3 (May 1993) at 597 (Record at 96). In the surgery at issue, the
clinical setting was an emergency surgery to release a small bowel obstruction. The patient’s
2

Although we did not focus on any testimony from Dr. Katz’s deposition with respect to potential violations of the
ASA Guidelines, Dr. Katz’s counsel urged us to consider Dr. Katz’s deposition testimony to understand the context
of Dr. Katz’s opinions. With respect to the patient’s other surgeries, Dr. Katz testified: “And actually, the eight
pictures that I have indicate to me that I would not expect her to be a difficult intubation and that fits with the four
other operations, three of which I’m sure were under general anesthesia, one of which I don’t know whether it was
general or regional. That’s the hysterectomy. It could have been done under general or regional. So at least several
of the operations were done under general anesthesia. I’m assuming she was intubated and they didn’t have a
problem. And looking at the pictures, it looks to me like she’d be an easy intubation.” [Deposition of Ronald Lewis
Katz dated November 20, 2002 (“Katz Dep.”) at 13:3-13.]
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other surgeries include:

partial hysterectomy; oophorectomy; open cholecystectomy; and

appendectomy. Dr. Katz’s testimony concerning the importance of the patient’s other surgeries
does not take into account that the clinical settings of those surgeries were different than the
clinical setting of the surgery at issue. In fact, Dr. Katz could not even testify that all of the other
surgeries were under general anesthesia. [Katz Dep. at 13.]
15.

In short, given that patients who appear to have normal airways may turn out to be

difficult or impossible to intubate even when an anesthesiologist satisfies the standard of care -- a
fact recognized by Dr. Katz -- we find that Dr. Katz’s reliance on the patient’s photographs and
prior surgeries to conclude that Dr. Zucker acted negligently in allowing the patient’s esophagus
to be intubated represents neither a thorough nor impartial review of the medical facts.
Accordingly, we find that Dr. Katz violated Guideline B1.
16.

We also find that Dr. Katz’s testimony on intubating the esophagus violates

Guideline B2, which provides: “The physician’s testimony should reflect an evaluation of
performance in light of generally accepted standards, reflected in relevant literature, neither
condemning performance that clearly falls within generally accepted practice standards nor
endorsing or condoning performance that clearly falls outside accepted medical practice.” Dr.
Katz acknowledged on Page 44 of his trial testimony that intubating the esophagus “can happen
to anyone” and is not a per se violation of the standard of care. And, as discussed in Paragraph
12 above, he also acknowledged that despite appearances, a patient may turn out to have an
unrecognized difficult airway. In other words, Dr. Katz acknowledged that allowing a patient’s
esophagus to be intubated does not per se fall outside of generally accepted practice standards.
Yet, he then condemns Dr. Zucker’s performance as falling outside of generally accepted
practice standards on the basis that Dr. Zucker allowed the patient’s esophagus to be intubated.
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Based on the record before us, Dr. Zucker’s performance clearly falls within generally accepted
practice standards. Dr. Katz’s testimony to the contrary violates ASA Guideline B2.
17.

We reviewed the literature submitted by Dr. Katz and find that it does not support

his testimony that because the patient appeared from photographs to be an easy intubation and
because the patient did not have intubation problems in her other surgeries, her intubation
problems in surgery at issue were the result of negligence by Dr. Zucker. For example, Practice
Guidelines for Management of a Difficult Airway (An Updated Report by the American Society
of Anesthesiologists Task Force on Management of the Difficult Airway) states: “There is
insufficient published evidence to evaluate the effect of a bedside medical history on predicting
the presence of a difficult airway. Similarly, there is insufficient evidence to evaluate the effect
of reviewing prior medical records on predicting the presence of a difficult airway.” Practice
Guidelines, Anesthesiology, V. 98, No. 5 (May 2003) at 1271 (Record at 104).
18.

Finally, we find that Dr. Katz violated Guideline B3, which provides: “The

physician should make a clear distinction between medical malpractice and adverse outcomes
not necessarily related to negligent practice.” Here, Dr. Katz did not make such a distinction.
Because the esophagus was intubated (an adverse outcome), Dr. Katz concluded that there must
have been negligent practice. But as Dr. Katz acknowledged, intubating the esophagus can
happen to anyone and is not necessarily the result of any negligence. Here, Dr. Katz fails to
provide an adequate explanation for why in this case intubating the esophagus was the result of
some type of negligent practice. Therefore, we find his testimony violates Guideline B3.
C.

Testimony Concerning Placement of a Nasogastric Tube.
19.

The September 29 Hearing also focused on Dr. Katz’s testimony concerning the

placement of a nasogastric tube. Again, in considering this area of testimony, we reviewed all of
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Dr. Katz’s trial and deposition testimony and considered the context in which the testimony was
given. In response to questions from plaintiff’s counsel, Dr. Katz testified as follows concerning
the placement of a nasogastric tube:
14 Q. Prior to her surgery on [Date],
15 1999, had any physician placed a nasogastric tube in
16 [Patien]t to decompress her stomach?
17 A. No.
18 Q. In your opinion. was that a deviation of
19 accepted standard of care?
20 A. Absolutely. That's Anesthesia 1·A
21 That's Medicine 1·A.
22 Q. Do you hold that opinion to a reasonable
23 degree of medical probability?
24 A. Yes.
1 Q. Doctor, earlier, you mentioned the
2 anesthesiologist working I think you said as a
3 teammate of the surgeon.
4 Who should have placed the nasogastric
5 tube in [Patient] to decompress her stomach
6 during her surgery at approximately 6:15 on [Date]?
8 A. Well, the usual practice is for the
9 surgeon to place it, so I believe the surgeon should
10 have put it in in this case initially.
11 Q. And you've already told us no one did, so
12 if the surgeon fails to do it, does anyone else have
13 the responsibility to place a nasogastric tube?
14 A. If the surgeon fails to do it, it then
15 becomes the responsibility of the anesthesiologist to
16 pass it. The example that I've used in teaching
17 medical students is that the surgeon is the linebacker
18 in this case, but if the player gets past the
19 linebacker, then the anesthesiologist is the safety
20 man, because he has the last chance to prevent the
21 touchdown or prevent damage from occurring to the
22 patient.
23 So it's the primary responsibility of the
24 surgeon. If the surgeon fails, then It's up to the
1 anesthesiologist to do it.
[Katz Trial Testimony at 33:14 - 35:1.]
20.

At the September 29 Hearing, Dr. Katz affirmed his testimony:

15 Q. Dr. Katz, as I understood your testimony in the
10

16 Patient trial and today, it is your opinion that the
17 standard of care requires the placement of a nasogastric
18 tube in all patients with a presumed full stomach; is that
19 right?
20 A. Yes.
21 Q. So, it’s your testimony that it is not a judgment
22 call by an anesthesiologist?
1 A. That’s correct.
[9/29/10 Hrg. Tr. Vol. II at 10:15-11:01.]
21.

We find that Dr. Katz’s testimony on the placement of a nasogastric tube violates

Guideline B2 because he condemns performance that clearly falls within generally accepted
practice standards. Dr. Katz testified that the standard of care mandated the placement of a
nasogastric tube because the patient had a full stomach.

He told the jury that placing a

nasogastric tube in a patient with a full stomach was elementary; it was “Anesthesia 1-A.” We
do not agree. Placing a nasogastric tube in a patient with a full stomach is a judgment call, and
we find that anesthesiologists could reasonably differ on whether to place a nasogastric tube
under the circumstances of this Case.
22.

Because anesthesiologists could reasonably differ on whether to place a

nasogastric tube under the circumstances of this Case, Dr. Katz improperly condemned Dr.
Zucker’s decision not to place a nasogastric tube.

Dr. Zucker’s decision not to place a

nasogastric tube under the circumstances of the case and to perform a rapid sequence induction
with application of cricoid pressure clearly falls within generally accepted practice standards.
Dr. Katz’s testimony to the contrary violates Guideline B2.
23.

Moreover, Dr. Katz did not limit his testimony to the circumstances of this Case.

Rather, he broadly and absolutely stated that placing a nasogastric tube in a patient with a
presumed full stomach is the standard of care. During the September 29 Hearing, the Committee
questioned Dr. Katz regarding the broad and absolute nature of his opinion, and Dr. Katz
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responded: “Well, you know, I feel very strongly that -- you know, and the term -- I think it’s
Barash uses the term incumbent. And, to me, that means you have to do it, and I agree with that.
Unless there’s a contraindication to pass a nasogastric tube, it needs to be done in a patient with
full stomach.” [9/29/10 Hrg. Tr., Vol. II at 20:4-9.] We do not dispute that Dr. Katz strongly
believes that a nasogastric tube should be placed in any patient with a presumed full stomach
(unless there is a contraindication), but we find that this is a personal belief of Dr. Katz’s that
does not accurately reflect the standard of care.
24.

Dr. Katz provided literature that identified placement of a nasogastric tube as one

method that may be used to reduce the risk of regurgitation and aspiration. Dr. Katz argues that
because the literature recommends the method that he testified was mandated, his testimony is
supported by the literature.

However, the fact that the literature recommends that an

anesthesiologist consider a specific procedure to reduce the risk of aspiration does not mean that
the recommended procedure is the only acceptable and appropriate method to be utilized or that
other alternative methods cannot be employed.
25.

The Committee Investigators proved the foregoing violations of the Guidelines by

clear and convincing evidence. The Complaint also contended that Dr. Katz’s testimony violated
the Guidelines in several other respects; however, the Committee Investigators did not pursue
those allegations at the hearing.
D.

Other Challenges Raised by Dr. Katz at the September 29 Hearing.
26.

Dr. Katz’s counsel argued at the September 29 Hearing that the testimony

identified by the Committee Investigators as violating the ASA Guidelines was excerpted and
taken out of context. We reject this argument for several reasons. First, we note that we have
reviewed and considered all of the material provided by both Dr. Zucker and Dr. Katz in this
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proceeding, including the entirety of Dr. Katz’s trial and deposition testimony. Therefore, we
have considered the testimony identified by the Committee Investigators in the context it was
given by Dr. Katz. Dr. Katz’s counsel urged that we consider Dr. Katz’s deposition testimony
because it provided context for Dr. Katz’s opinions. We have considered Dr. Katz’s deposition
testimony and find it to be consistent with Dr. Katz’s trial testimony. We specifically considered
the passages that Dr. Katz’s counsel identified on pages 45 and 50 of the deposition testimony,
where Dr. Katz testified that the deviations from the standard of care that he identified (including
failing to place a nasogastric tube and intubating the esophagus) together caused the aspiration.
This is consistent with Dr. Katz’s trial testimony (at page 50) on causation. However, contrary
to the statements of Dr. Katz’s counsel at the September 29 Hearing (at page 105-106), Dr. Katz
did not testify in his deposition or at trial that the combination of intubating the esophagus,
failing to place the nasogastric tube, and failing to reduce the acidity of the gastric contents in the
stomach deviated from the standard of care. Rather, he testified that each of these three things
separately and independently deviated from the standard of care and that the combination of
them caused the aspiration. The focus of the September 29 Hearing was not on Dr. Katz’s
causation opinion but on whether it was a deviation from the standard of care to intubate the
esophagus and whether it was a deviation of the standard of care to fail to place a nasogastric
tube. The passages identified from Dr. Katz’s deposition do not address these issues.
27.

During the September 29 Hearing, Dr. Katz’s counsel also argued that the entire

record from the Case must be considered to reach a decision in this proceeding. We have not
identified any additional material from the Case that we believe we need to review in order to
reach a decision in this matter but that was not provided to us by either Dr. Katz or Dr. Zucker.
To the extent that Dr. Katz believes that there is testimony that we did not have in our possession
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that we should have reviewed, he had an opportunity in these proceedings to submit any material
he wished for us to review.
28.

Dr. Katz’s counsel also argued in the September 29 Hearing that Dr. Katz’s

testimony was constrained by the questions he was asked by defense counsel. Again, we reject
this argument. First, we do not find that Dr. Katz’s testimony on intubating the esophagus or
placing the nasogastric tube was constrained by any of the questions posed to him. Rather, his
trial testimony and the opinions he provided on these two issues were fully consistent with his
testimony at the September 29 Hearing. In fact, the key testimony we cite in Paragraphs 9 and
19 above is testimony that Dr. Katz provided on the standard of care and was testimony that Dr.
Katz provided in support of the plaintiff and in response to questions from plaintiff’s -- not
defense -- counsel. As Dr. Katz acknowledged at the September 29 Hearing, his standard of care
opinions were fully and completely provided to the jury. [9/29/10 Hrg. Tr. Vol. II at 16-17.] In
general, we reject the implication made by such an argument that an expert witness cannot be
expected to comply with the ASA Guidelines when being questioned by opposing counsel. The
ASA Guidelines apply regardless of which counsel is asking the questions. An expert witness
can respond to the questions asked and still comply with the ASA Guidelines.
29.

In stating his or her opinion as to what is accepted medical practice, the expert

witness must provide a fair, objective and unbiased presentation of the facts and accepted
treatment options. In fact, ethical guidelines -- such as Guideline B1 -- obligate medical experts
to acknowledge plausible alternative treatment options or modes of practice, even if the expert
witness would not herself or himself employ such treatment options or modes of practice. Under
Guideline B1, it is improper to define the standard of care so narrowly to only encompass the
mode of practice preferred by the expert witness when other acceptable treatment options exist.
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Otherwise, the expert’s testimony could not be presented “unchanged for use by either the
plaintiff or defendant” as required by Guideline B1.
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