December 28, 2009
Ms. Charlene Frizzera
Acting Administrator
Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attention: CMS-1413-FC
Mail Stop C4-26-05
7500 Security Boulevard
Baltimore, MD 21244-1850
Re:

CMS-1413-FC Medicare Program; Payment Policies Under the Physician Fee Schedule and Other
Revisions to Part B for CY 2010; Final Rule

Dear Ms. Frizzera:
The American Society of Anesthesiologists (ASA), on behalf of its 43,000 members, appreciates the opportunity to
comment on some of the issues addressed in the final rule published in the November 25, 2009, Federal Register.
I.

Section 139(b): Payment for Anesthesia Services furnished by a CRNA

In the CY 2010 Physician Fee Schedule (PFS) final rule, CMS correctly finalizes implementation of the “Medicare
Anesthesiology Teaching Funding Restoration Act,” Section 139 (a) and appropriately reversed its proposed rule
regarding anesthesiology “handoffs.” However, ASA strongly opposes the final rule interpretations of Section 139(b)
of the Medicare Improvements for Patients and Providers Act of 2008 (MIPPA). Specifically we are concerned that 1)
the policy does not reflect the intent of Congress and 2) the policy provides financial incentives for unsafe supervisory
situations that are not supported by ASA policy.
In 2008, Congress passed, as part of MIPPA, the “Medicare Anesthesiology Teaching Funding Restoration Act” to
restore full Medicare payment to academic anesthesiology programs. This legislation was necessitated because,
since 1994, CMS has cut payments to anesthesiology residency programs in half each time a teaching
anesthesiologist oversaw two resident physicians on overlapping cases. The application of this payment policy
created financial hardships for anesthesiology residency programs and contributed to the closing of nearly 28
anesthesiology residency programs. Congress intended Section 139(a) of MIPPA to address this critical issue.
Section 139(b), on the other hand, was intended to simply codify the August 29, 2002, CMS transmittal for the
Medicare Carriers Manual (Transmittal 1766, change request 2224) that allowed teaching Certified Registered Nurse
Anesthetists (CRNAs) to receive partial payment when working with two student nurse anesthetists in concurrent
cases - a situation for which CMS previously did not authorize payment. Thus, the new policy allowed carriers to
“recognize the full base units (assigned to the anesthesia code) where the teaching CRNA is present with the student
nurse anesthetist throughout pre and post anesthesia care; and recognize the actual time the teaching CRNA is
personally present with the student nurse anesthetist” (herein after referred to as base + face). Even though this
policy was never officially distributed for public comment or published in a final rule, this transmittal authorized base +
face to become the “regular fee schedule rate” for a teaching CRNA involved with two student nurse anesthetists in
concurrent cases.

ASA, sponsors of the Congressional legislation, and even CMS have recognized the inherent differences in
qualifications and training of medical residents and student nurse anesthetists. Even as recently as the CY 2010
PFS proposed and final rules, CMS acknowledged these differences. Specifically, when discussing whether to
extend the §415.178 requirements of being present for the key and critical portions of the anesthesia case to the
payment of non-medically directed CRNAs involved in the training of student nurse anesthetists, CMS stated:
[W]e believe these criteria are relevant and appropriate only for teaching
anesthesiologists due to significant differences in experience, education and other
qualifications between anesthesia residents and student nurse anesthetists. The
anesthesia resident has completed medical school and is typically a licensed physician.
In contrast, the student nurse anesthetist is an RN who usually has some clinical
experience in ICU or critical care nursing prior to starting the CRNA training program.
Thus, we believe the resident is more qualified through medical training and education
than the student nurse anesthetist to provide elements of the anesthesia service without
the immediate presence of the teaching anesthesiologist. Therefore, we propose to
retain our current policy.” (emphasis added)
Given that this statement was made in the proposed rule under a section entitled “Payment for Teaching CRNAs
Involved in Anesthesia Cases with Student Nurse Anesthetists,” and that CMS took steps in this section to outline the
current base + face policy that was never finalized in a formal rulemaking process, and further that the section
concludes with the statement “we propose to retain our current policy,” it is logical and reasonable for a reader to
assume that CMS was simply formalizing its base + face policy into a final rule, not authorizing full payment to nonmedically directed CRNAs involved in two concurrent cases.
In addition, an earlier statement in both the proposed and final rule under the section “Payment Policy for an
Anesthesiologist, or an Anesthesiologist and CRNA jointly, with a Student Nurse Anesthetist” signaled, what ASA
understood to be, the intent of CMS:
If an anesthesiologist is medically directing two concurrent cases involving student nurse
anesthetists and a CRNA is also jointly involved with the two student nurse anesthetist
cases, then the physician service, in each case, can be paid under the medical direction
rules at 50 percent of the regular fee schedule. Payment for the CRNA services would
also be made at the medically directed rate (that is, 50 percent of the regular fee
schedule) for CRNA services, but the time units used to compute the anesthesia fee
would be based on the actual time the CRNA is involved in each case.
This statement accurately captured the intent of Congress to direct CMS to finalize, through formal rule making, the
guidance contained in the 2002 transmittal and apply the base + face payment methodology to CRNAs involved in
the training of student nurse anesthetists, medically directed or not. Further, the statute, as intended, did not make a
distinction between medically directed and non-medically directed CRNAs thereby indicating that CMS should
implement a rule that was consistent for all teaching CRNAs.
As a result of the confusing language and inconsistent terminology in the proposed rule, ASA and other
organizations, including CMS contractors, were in agreement that CMS was not changing the payment rules for nonmedically directed CRNAs working with two concurrent student nurse anesthetists. This was evident by our
comments to the proposed rule (and CMS contractor communications) and our attempt to clarify the position when
we stated:

2

ASA believes that CMS correctly interpreted Section 139(b) of MIPPA with respect to its
proposed payment policy for anesthesia services furnished by a certified teaching nurse
anesthetist (CRNA) with a student nurse anesthetist (SRNA), as well as the payment
policy for an anesthesiologist, or an anesthesiologist and nurse anesthetist jointly, with a
SRNA. The proposal is well considered and appropriately recognizes the important
distinctions between a teaching anesthesiologist and a teaching CRNA.
As we understand CMS’s proposal, teaching CRNAs, who are not medically
directed by an anesthesiologist and who supervise SRNAs in one or two concurrent
cases, will be paid at the “regular fee schedule rate” and not the rate authorized by
the special payment rule for teaching anesthesiologists. As proposed, the “regular
fee schedule rate” would retain the current policy and pay teaching CRNAs based
on the time spent with each SRNA (in up to two cases).
For example, if a non-medically directed teaching CRNA supervised one SRNA, Medicare
would pay 100% of the regular fee schedule rate because the CRNA spent 100% of
his/her time with that SRNA. Further, borrowing the example provided in the proposed
rule, if a non-medically directed teaching CRNA was involved in two concurrent cases and
spent 40 percent of his/her time in concurrent case #1 and 60 percent of his/her time in
concurrent case #2, and the total anesthesia time in both cases was 3 hours (or 180
minutes), Medicare would pay the regular fee schedule rate as follows:
•
•

Case #1: (Base units + (0.4 x 180/15)) x Anesthesia CF
Case #2: (Base units + (0.6 x 180/15)) x Anesthesia CF

ASA believes this proposal accurately interprets the intent of the Section 139(b) by
creating a payment policy that is “consistent with the adjustments made by the special
rule for teaching anesthesiologists,” in that it allows full payment for the services of the
teaching CRNA, while maintaining “the existing payment differences between teaching
anesthesiologists and teaching certified registered nurse anesthetists.” The difference, as
CMS correctly noted in its discussion, is the appropriateness of applying the same criteria,
with respect to being present for the key and critical portions of the case, to both teaching
anesthesiologists and CRNAs given the “significant differences in experience,
education and other qualifications between anesthesia residents and student nurse
anesthetists.” We applaud CMS for recognizing this important distinction and
articulating a well-reasoned proposal to address this portion of the statute.
CMS’ Interpretation of Section 139(b) of MIPPA will provide financial incentives for unsafe supervisory
situations contrary to ASA policy
As implemented, CMS’ policy would encourage non-medically directed CRNAs to routinely supervise two student
nurse anesthetists in concurrent cases. While ASA acknowledges that there are limited situations where student
nurse anesthetists are supervised in a 1:2 ratio, we believe the practice should not be expanded and encouraged for
the sake of patient safety. For this very reason, ASA did not seek legislative language to allow anesthesiologists, the
most highly trained of all anesthesia providers and the most experienced in medical direction and supervision, to
receive 100 percent of the allowed amount for two concurrent cases involving the training of student nurse
anesthetists. Nor do we seek such payment now for it is not in the best interests of patients. There is no conceivable
justification for interpreting the statute to provide a more generous payment (100% of fee schedule amount) for
training of student nurse anesthetists by lesser-qualified CRNAs while anesthesiologists receive the medical direction
payment of 50% of the regular fee schedule amount when they train student nurse anesthetists.

3

As previously mentioned, CMS recognizes the inherent differences between medical residents and student nurse
anesthetists. Based on this view, it is illogical for CMS to adopt a policy that would provide financial incentives to
encourage these practices rather than maintain the status quo and simply formalize the base + face policy it currently
has in place. Such a change in payment policy is likely to increase the frequency of student nurse anesthetists being
left alone in an operating room thus jeopardizing patient safety. We encourage CMS to consult the ASA’s Statement
on the Anesthesia Care Team (Approved by the ASA House of Delegates on October 18, 2006, and last amended on
October 21, 2009) for additional guidance on how supervision of non-physician anesthetist students should
commence. (See http://www.asahq.org/publicationsAndServices/standards/16.pdf)
Given our rationale articulated above, ASA reiterates that it is impossible to comprehend how CMS can exceed the
intent of Congress, apply equivalent payment for CRNAs working with student nurse anesthetists as
anesthesiologists teaching medically-trained residents, and finally, maintain a lower payment to physician
anesthesiologists supervising two concurrent student nurse anesthetists relative to a CRNA. ASA strongly urges
CMS to rectify this issue with a Technical Correction Notice that restores payment of non-medically directed
CRNAs working with two concurrent student nurse anesthetists to the prior policy of “base + face.”
II.

AMA RUC Recommendations for Direct PE Inputs

ASA agrees with the AMA RUC comments to the final rule with respect to direct practice expense inputs. The RUC
noted two errors in its review of the Final Rule pertaining to practice expense input recommendations. The first error
was found concerning a RUC recommendation for the practice expense inputs for Injection of Anesthetic Agent Nerve where there is no equipment included for codes 64490, 64491, 64492, 64493, 64494, and 64495. We know
the RUC has notified CMS staff of this issue and look forward to a rectifying Technical Correction Notice.
III.

Physician Practice Information Survey (PPIS)

ASA strongly commends CMS for implementing the PPIS data as part of the methodology for determining practice
expense (PE) values for services under Medicare Part B. We agree with the CMS description of the PPIS as “the
most comprehensive, multi-specialty, contemporaneous, consistently collected PE data source available.” We further
encourage the agency to continue its efforts to use up-to-date information in calculating practice expense and all
elements of the physician fee schedule.
Thank you very much for your consideration of our comments.
Sincerely,

Alexander Hannenberg, M.D.
President
American Society of Anesthesiologists
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